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NO. COA03-758



TWENTY-EIGHTH JUDICIAL DISTRICT

NORTH CAROLINA COURT OF APPEALS

**************************************

STATE OF NORTH CAROLINA

)







)



v.



)
From Buncombe






)

PRESTON SMITH



)

**************************************

DEFENDANT-APPELLANT’S BRIEF

QUESTIONS PRESENTED


I.
Whether the Superior Court lacked jurisdiction



to entertain a petition for writ of certiorari



filed by the State following dismissal of a 



probation revocation complaint by the District



Court?


II.
Whether the Superior Court acted in excess of



its jurisdiction and erred in issuing a writ of



of certiorari, as its ruling regarding the date

upon which Mr. Smith’s probation commenced was

erroneous under N.C.G.S. §15A-1431 and other

provisions of North Carolina law?

STATEMENT OF THE CASE


On December 6, 2000, Preston Smith was found guilty in the District Court of Buncombe County of misdemeanor assault on a female, the Honorable Robert Harrell presiding.  (Rp. 4-5)
  Judge Harrell sentenced Mr. Smith to a ninety day term of imprisonment, suspended for twelve months supervised probation.  (Rp. 4-5)  Mr. Smith appealed the conviction to the Superior Court of Buncombe County. On January 29, 2001, Mr. Smith withdrew his appeal.  The cause was remanded to the District Court for immediate execution of judgment.  (Rp. 10)


On January 24, 2002, a probation violation report was filed in District Court.  (Rp. 13)  On December 19, 2002, Mr. Smith moved to dismiss the probation violation.  (Rp. 7-18)  On January 29, 2003, the Honorable Gary Cash dismissed the probation violation.  (Rp. 19)


On January 31, 2003, the State filed an appeal from Judge Cash’s order.  (Rp. 20)  On March 6, 2003, Mr. Smith filed a motion to dismiss the appeal.  (Rp. 21-22)  The Superior Court dismissed the appeal on the same date.  (Rp. 23)  On March 6, the State filed a writ of certiorari (Rp. 24), which the Superior Court ordered could be amended.  (Rp. 25)  On March 7, 2003, the State filed an amended writ.  (Rp. 26-39)  Mr. Smith filed a motion to dismiss the writ (Rp. 45-74), which was joined by the Buncombe County Association of Criminal Defense Lawyers in an amicus brief.  (Rp. 77-80)  On March 13, 2003, the Honorable James U. Downs granted the writ and remanded the matter to District Court for further proceedings on the probation revocation complaint.  (Rp. 81-82)  From the order entered on March 13, 2003, Mr. Smith filed notices of appeal.  (Rp. 83-86)  The Superior Court certified that the appeal was not being taken for the purpose of delay and was appropriately justiciable as an interlocutory matter.  (Rp. 87-89)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


This is an appeal, pursuant to N.C.G.S. §7A-27(d), of an interlocutory order of a Superior Court which affects a substantial right.

STATEMENT OF THE FACTS


Mr. Smith was sentenced to a twelve month probationary term in District Court on December 6, 2000.  (Rp. 4-5)  He filed a notice of appeal to the Superior Court, which he subsequently withdrew on January 29, 2001.  (Rp. 10)  Thirteen months after the date of sentencing, the State filed a probation revocation complaint.  (Rp. 13)  On motion of the Defendant, the District Court dismissed the complaint on the ground that it was untimely.  (Rp. 19)


On a petition for writ of certiorari filed by the State, the Superior Court ordered the complaint reinstated on the ground that Mr. Smith’s probation was stayed pending the outcome of the appeal from District Court and did not commence until January 29, 2001.  (Rp. 81-82)

ARGUMENT


I.
THE SUPERIOR COURT LACKED JURISDICTION TO



ENTERTAIN A PETITION FOR WRIT OF CERTIORARI



FILED BY THE STATE FOLLOWING DISMISSAL OF A



PROBATION REVOCATION COMPLAINT BY THE DISTRICT



COURT.



Assignment of Error No. 1, Rp. 92


“Although no statute explicitly gives the superior court authority to issue a writ of certiorari,” State v. Hamrick, 110 N.C. App. 60, 64, 428 S.E.2d 830, 832, appeal dismissed, review denied, 334 N.C. 436, 433 S.E.2d 181 (1993), a “common law power” to do so has been deemed to exist.  White Oak Properties, Inc. v. Town of Carrboro, 313 N.C. 306, 308, 327 S.E.2d 882, 884 (1985).  Judicial recognition of the power of superior courts to entertain petitions for writs of certiorari is embodied in Rule 19 of the General Rules of Practice for the Superior and District Courts and has been deemed “analogous to the Court of Appeals’ power to issue a writ of certiorari pursuant to N.C. Gen. Stat. §7A-32(c)(1989).”  State v. Hamrick, supra, 110 N.C. App. at 65, 428 S.E.2d 832-833.  Section 7A-32(c) provides that the “practice and procedure shall be as provided by statute or rule of the Supreme Court....”  Superior courts are thus subject to the same limitations on issuance of the writ contained within N.C. App. Rule 21 which restricts grants by this Court. The Superior Court in the instant case exceeded its jurisdiction under Rule 21 to issue a writ, as none of the jurisdictional prerequisites existed for it to entertain the writ.


N.C. App. Rule 21 (a) provides:

The writ of certiorari may be issued in appropriate circumstances by either appellate court to permit review of the judgments and orders of trial tribunals when the right to prosecute an appeal has been lost by failure to take timely action, or when no right of appeal from an interlocutory order exists, or for review pursuant to G.S. 15A-1422 (c)(3) of an order of the trial court denying a motion for appropriate relief.

By its express terms, certiorari does not lie unless (1) a party has lost its right to appeal, (2) the order sought to be reviewed is interlocutory in nature, or (3) the order sought to be reviewed issued on a motion for appropriate relief.


The prosecution herein did not lose a right of appeal.  N.C.G.S. §15A-1432 severely restricts the right of the State to appeal from district court decisions.  Section 15A-1432(a) provides:

Unless the rule against double jeopardy prohibits further prosecution, the State may appeal from the district court judge to the superior court:

   (1) When there has been a decision or judgment dismissing criminal charges as to one or more counts.

   (2)  Upon the granting of a motion for new trial on the ground of newly discovered evidence but only on questions of law.

The District Court order dismissing the probation violation herein was neither a ruling on a motion for new trial nor dismissal of “one or more counts” of criminal charges.  Violation of probation is not denominated as a “crime” under the Criminal Law Code, which defines “crimes” as felonies or misdemeanors.  Section 14-1.  Probation is a sentencing option governed by the Criminal Procedure Act, §15A-1341(a), and is revoked by the filing of a “motion,” §15A-1344(f)(1), rather than an indictment, information, or presentment.  See §15A-641.


This case was thus unlike State v. Hamrick, supra, where the prosecution had the right to appeal a district court decision dismissing a misdemeanor death by vehicle charge on double jeopardy grounds.  In Hamrick, the State announced its intent to appeal the dismissal order, but failed to perfect an appeal.  The State opted instead to file a certiorari petition.  Since the prosecution in Hamrick could, under §15A-1432(1), have appealed the district court decision, this Court held that the superior court had jurisdiction to entertain a certiorari petition.


Second, the District Court’s order herein was not “interlocutory” in nature.  An interlocutory order is one “made during the pendency of an action and does not dispose of the case but requires further action by the trial court in order to finally determine the entire controversy.”  N.C. Dept. of Transportation v. Page, 119 N.C. App. 730, 733, 460 S.E.2d 332, 334 (1995).  The district court’s order dismissing the probation violation finally determined this controversy.  It was thus a “final judgment,” one disposing “of the cause as to all the parties, leaving nothing to be judicially determined between them in the trial court....”  Burwell v. Griffin, 67 N.C. App. 198, 203, 312 S.E.2d 917, 920, appeal dismissed, review denied, 311 N.C. 303, 317 S.E.2d 678 (1984).


Third, the matter unquestionably did not concern a motion for appropriate relief.


Certiorari is an extraordinary remedial writ to be sparingly exercised.  Peasley v. Virginia Iron, Coal & Coke Co., 282 N.C. 585, 594, 194 S.E.2d 133, 141 (1973); State v. Roux, 263 N.C. 149, 153, 139 S.E.2d 189, 192 (1964).  The Superior Court should not have exercised such power when the subject-matter of the petition exceeded the bounds of Rule 21. 

II.
THE SUPERIOR COURT ACTED IN EXCESS OF ITS JURIS-

DICTION AND ERRED IN ISSUING A WRIT OF CERTIORARI,

AS ITS RULING REGARDING THE DATE UPON WHICH MR.

SMITH’S PROBATION COMMENCED WAS ERRONEOUS UNDER

N.C.G.S. §15A-1431 AND OTHER PROVISIONS OF NORTH

CAROLINA LAW.

Assignments of Error Nos. 2 and 3, Rp. 92


A court may revoke a defendant’s probation only if a probation revocation complaint is filed prior to the expiration of the probationary term.  N.C.G.S. §15A-1344(f)(1).  The State failed to timely file its complaint in the instant case, thereby depriving the District Court of jurisdiction to proceed.  The Superior Court thus erred and acted in excess of its jurisdiction in granting the State’s petition for writ of certiorari seeking reinstatement of revocation proceedings, as the Court had no authority, under the Double Jeopardy provisions of the United States and North Carolina Constitutions, to reinstate proceedings and subject Mr. Smith to additional punishment.  U.S. Const. amends. V, VI, XIV; N.C. Const. art. I, §§18, 19, 23, 35.


Mr. Smith was placed on twelve months probation on December 6, 2000.  (Rp. 4-5)  The revocation complaint was filed on January 29, 2002. (Rp. 13)  The complaint was unquestionably filed more than twelve months from the date of sentencing.  The revocation complaint could thus have been timely only if Mr. Smith’s probationary term had been suspended or stayed for some reason after December 6, 2000.  The District Court ruled that no such suspension occurred.  (Rp. 19)  The Superior Court ruled that probation was stayed when Mr. Smith appealed the conviction.  (Rp. 81-82)  The Superior Court’s reading of pertinent statutes was clearly erroneous.  


Section 15A-1431 governs appeals by defendants of district court decisions to the superior court.  Section (f) addresses the status of misdemeanor sentences during the pendency of appeals.  Section 15A-1431(f) provides:

Appeal pursuant to this section stays the execution of portions of the judgment relating to fine and costs.  Appeal stays portions of the judgment relating to confinement when the defendant has complied with conditions of pretrial release.  If the defendant cannot comply with conditions of pretrial release, the judge may order confinement in a local confinement facility pending the trial de novo in superior court.


On its face, §15A-1431 provides that the only portions of a district court sentence stayed by an appeal are fines, costs, and terms of imprisonment if the defendant has complied with pretrial conditions of release.  “If ordinary probation is involved, the defendant begins serving the probation despite the appeal....”  Stevens H. Clarke, Law of Sentencing, Probation, and Parole in North Carolina, p. 124 (Institute of Govt. 2nd ed. 1997)(publication cited with approval in State v. Lucas, 353 N.C. 568, 596, 548 S.E.2d 712, 730 (2001)(method of computing maximum and minimum felony sentences); State v. Larrimore, 340 N.C. 119, 173, 456 S.E.2d 789, 819 (1995) (statutory treatment of class A and B felonies)).


By contrast, §15A-1451(a), governing appeals to the Appellate Division, provides that payment of costs and fines are stayed, probation and special probation are stayed, and confinement is stayed only if the defendant is released on an appeal bond.


It is an elementary principle of statutory construction “that it is the duty of the court, not to make the law, but to expound it....”  State v. Bell, 184 N.C. 701, 705, 115 S.E. 190, 192 (1922).  “The general rule in statutory construction is that ‘[a] statute must be construed as written.’”  Carrington v. Brown, 136 N.C. App. 554, 558, 525 S.E.2d 230, 234, quoting 27 Strong’s N.C. Index 4th, Statutes §28 (1994), review denied, 352 N.C. 147, 543 S.E.2d 892 (2000).

When a statute ‘dealing with a specific matter is clear and understandable on its face, it requires no construction,’ Utilities Commission v. Electric Membership Corp., 275 N.C. 250, 260, 166 S.E.2d 663, 670 (1969) (citation omitted), and courts ‘must give it its plain and definite meaning, and are without power to interpolate, or superimpose, provisions and limitations not contained therein,’ State v. Camp, 286 N.C. 148, 152, 209 S.E.2d 754, 756 (1974) (citation omitted); see id. at 151, 209 S.E.2d at 756 (‘where a statute is intelligible without any additional words, no additional words may be supplied’); see also Peele v. Finch, 284 N.C. 375, 382, 200 S.E.2d 635, 640 (1973)(citation omitted) (court’s duty is to apply valid statute as written).

Sonopress, Inc. v. Town of Weaverville, 139 N.C. App. 378, 383, 533 S.E.2d 537, 539-540 (2000), appeal after remand, 149 N.C. App. 492, 562 S.E.2d 32, review denied, 355 N.C. 751, 565 S.E.2d 671 (2002).


Had the Legislature intended that misdemeanor probation be stayed during appeal, “it would have been a simple matter to include the explicit phrase” that probation is stayed, In re Appeal of Bass Income Fund, 115 N.C. App. 703, 706, 446 S.E.2d 594, 596 (1994), just as it did regarding felony probation.  The Legislature chose not to do so.  It is not a judicial function, “under the guise of judicial interpretation, [to] interpolate provisions which are wanting in the statute and thereupon adjudicate the rights of the parties thereunder.”  Simmons v. Wilder, 6 N.C. App. 179, 181, 169 S.E.2d 480, 481 (1969).

The legislative scheme appears to have been intended to work against the interests of misdemeanor defendants. Defendants awaiting trials de novo who are incarcerated due to their inability to comply with terms of pretrial release can end up incarcerated for longer periods than their sentences provide.  Clarke, Law of Sentencing, Probation, and Parole in North Carolina, p. 124.  Defendants are intended to chafe under the restrictions of probation while awaiting their trials de novo.  Both incarcerated defendants and those serving probation could ultimately be acquitted, rendering the incarceration or probation particularly harsh.  Given these potential outcomes, §15A-1431(f) appears to have been designed to discourage misdemeanor appeals, thereby serving the salutary purpose of minimizing docket congestion in the superior courts at the expense of defendants’ liberty interests. 


In reality, however, defendants such as Mr. Smith have received an unexpected boon.  By a policy announced on June 1, 1996, the Division of Adult Probation and Parole decided not to place misdemeanants under supervised probation until their appeals have been withdrawn or superior court convictions entered.  (Rp. 44)  Due to this policy, the Division did not place Mr. Smith under active supervision until January 29, 2001, although he had been sentenced on December 6, 2000.  Under the District Court ruling, he was not subject to revocation on January 24, 2002, despite the fact that he served approximately ten months under active supervision, rather than twelve.


The Superior Court was perhaps swayed by the State’s argument that misdemeanants manipulate the system by filing and withdrawing appeals (Tp. 5-6), apparently cognizant of Probation Department policies.  Aside from the fact that the State failed to prove that Mr. Smith intended to manipulate the date of his probation, Mr. Smith is not responsible for the Division of Adult Probation and Parole’s unreasonable policy.  No statutory authorization exists to delay supervision of misdemeanor probation.  Under §§15A-1431(f) and 15A-1342, supervised proba-tion commences upon sentencing and terminates at end of the stated term, unless either timely revoked or terminated prior to the expiration of the term.  By law, Mr. Smith’s probation thus terminated on December 6, 2001, as the District Court ruled.


The Superior Court’s duty in this case was to “apply legislation as written, whatever [its] opinion may be as to its efficacy or as to the hardship it may impose in individual cases.”  In re Appeal of Bass Income Fund, supra, 115 N.C. App. at 706, 446 S.E.2d at 596.  The Legislature had two options when it came to misdemeanor appeals:  it could decree that probation activated regardless of whether a defendant appealed or decree that probation was stayed during the pendency of an appeal.  The Legislature made its choice.  The Superior Court had no authority to import §15A-1451(a)(4) into §15A-1431(f) simply because it thought it a better practice to stay probation.  The Court had no authority but to deny the writ.

CONCLUSION


For the foregoing reasons and authorities, Preston Smith, the Defendant-Appellant herein, respectfully requests this Court to reverse the ruling of the Superior Court and quash its order remanding the cause for further proceedings.


Respectfully submitted, this the 17th day of July, 2003.
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� The Record on Appeal will be referred to as “R.”  The transcript of the motion hearing will be referred to as “T.”  Note that the Judgment Suspending Sentence contains a typographical error denominating the date of conviction as December 6, 2001.  As is clear from the dates of subsequent proceedings, the date of conviction was December 6, 2000.  (Rp. 7)





