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ADVANCE \d12NOW COMES the defendant, by and through undersigned counsel, and respectfully asks the Court to limit the admission of victim-impact evidence, to require the State to timely disclose any victim-impact statements which it intends to introduce, and to permit the voir dire of any witness who will present victim-impact evidence prior to the admission of that evidence.  In support of this motion, the defendant states the following:

ADVANCE \d12
1) 
A sentence of death is invalid if imposed under the influence of passion, prejudice, or other arbitrary factor.  N.C. Gen. Stat.  15A-2000(d); California v. Brown, 479 U.S. 538, 93 L.Ed.2d 934 (1987); Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972)

2) 
Victim-impact evidence is irrelevant to the existence of any legislatively enumerated aggravating circumstance in our capital sentencing statute and non-statutory aggravating evidence is inadmissible in a capital sentencing hearing.  State v. Gregory, 340 N.C. 365, 428, 459 S.E.2d 638, 675 (1995), cert. denied, 134 L.Ed.2d 478 (1996) (the emphasis during the sentencing phase of a capital trial is on the circumstances of the crime and on defendants character); State v. Brown, 320 N.C. 179, 358 S.E.2d 1, cert. denied, 484 U.S. 970, 98 L.Ed.2d 406 (1987) (only aggravating factors listed in 15A-2000(e) may be considered by capital sentencing jury).

ADVANCE \d6

ADVANCE \d6
3) 
The Eighth and Fourteenth Amendments of the United States Constitution and Article I,  27 of the North Carolina Constitution limit the admissibility of victim-impact evidence.  Such evidence is inadmissible where the victim-impact testimony is so unduly prejudicial that it renders the [sentencing hearing] fundamentally unfair.  Payne v. Tennessee, 501 U.S. 808, 825, 115 L.Ed.2d 720, 735 (1991).  

ADVANCE \d6

ADVANCE \d6
4)  
Our Supreme Court has held that victim impact evidence must be limited. State v. Guevara, 349 N.C. 243, 255-56, 506 S.E.2d 711, 719-720 (1998) (the prosecution is allowed some latitude in fleshing out the humanity of the victim, as long as it does not go too far.); accord State v Reeves, 337 N.C. 700, 448 S.E.2d 802 (1994), cert. denied, 514 U.S. 1114, 131 L.Ed.2d 860 (1995).  

ADVANCE \d12WHEREFORE, the defendant requests the following relief:

1) 
That the Court permit voir dire of any witness who will present victim-impact evidence prior to the admission of that evidence; to ensure that the proffered testimony will remain within constitutionally and statutorily permissible limits;

2) 
That the Court will order the State to timely disclose to the defendant any victim-impact statements which the State intends to introduce, to permit the defendant an opportunity to review the statements to ensure that the proffered testimony will remain within constitutionally and statutorily permissible limits;

3) 
That the Court exclude victim-impact evidence that is unduly prejudicial;

4)  
That the Court impose reasonable limits on the amount and type of victim-impact evidence that may be received, so as to prevent the jury from imposing a sentence of death under the influence of passion or prejudice.
This the _____ day of __________, 200_.
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