STATE OF NORTH CAROLINA
         IN THE GENERAL COURT OF JUSTICE







        
    DISTRICT COURT DIVISION

COUNTY OF _____________


           FILE NO. ___________________      

STATE OF NORTH CAROLINA,

)







)       MOTION FOR PRODUCTION

vs.





)   & DISCLOSURE OF PERSONNEL 






)        RECORDS OF SBI ANALYST 

_________________________,


) 



Defendant.


)        

________________________________________________


NOW COMES the Defendant, by and through his undersigned counsel and hereby moves this Honorable Court, pursuant to the Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, Article I §§ 19 and 23 of the North Carolina Constitution, and Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, (1963) and its progeny, for an Order commanding the Sheriff of [INSERT] County to provide to the defense copies of any and all personnel records, including but not limited to training and disciplinary records or proficiency testing of the following analyst:

a. [ANALYST NAME]

In support of the foregoing Motion, the Defendant would show unto the Court as follows:

Procedural Background

1. The Defendant is an indigent charged with DWI.

2. The State has given notice of its intent to utilize the results of laboratory analysis of the defendant’s blood in this case purportedly conducted by analyst [ANALYST NAME]. 
3. Through recent legislative enactment State Bureau of Investigation Crime lab analysts are required to obtain outside certification by accredited organizations in their purported areas of expertise.  This requirement was enacted to address the perceived inadequacies and mistakes recently documented in reviews of the work of the crime lab. 
4. On information and belief, analyst [ANALYST NAME] has twice failed this required outside accreditation and has no presently passing proficiency accreditation on record. 
5. The credibility and actual expertise of analyst [ANALYST NAME] will be of central importance to the allegations in this case.

6. The Defendant requests the Court specifically order the state to produce to defense counsel at a reasonable time before trial all personnel or other records relating to analyst [ANALYST NAME] as may relate to her proficiency testing, performance reviews, errors analysis, remedial or corrective training, disciplinary action, continued employment conditions and requirements, and any other factor relating to her job performance as an analyst.  
7. Pursuant to Giglio v. United States, 405 U.S. 150 (1972), the defense is entitled to all material within the possession of the state which may bear upon the credibility or truthfulness of any witness, particularly any information which may reasonably form the basis of any cross-examination intended to impeach the credibility of any witness.
8. The aforementioned proficiency records and the lack of successful completion of required certifications would fall under the categories of information contained in the purview of Giglio.
Argument

9. The prosecution’s affirmative duty to disclose evidence favorable to a defendant can be traced to early 20th century prohibitions against misrepresentation to the courts.  Mooney v. Holohan, 294 U.S. 103, 112, 55 S.Ct. 340 (1935).  

10. In 1963, the US Supreme Court found that the Due Process Clause of the 14th Amendment to the US Constitution requires disclosure of exculpatory evidence.  The Court held in Brady v. Maryland, 373 U.S. 83, 87 (1963), “that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.”  In rendering this decision, the Court relied upon legal precedent dating back as far as 1935.  See Mooney v. Holohan, 294 U.S. 103, 112, 55 S.Ct. 340 (1935); Pyle v. Kansas, 317 U.S. 213, 215-216, 63 S.Ct. 177 (1942); Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 1173 (1959).

11.
In 1995, the US Supreme Court took Brady further by stating that prosecutors have an affirmative duty to learn of exculpatory evidence which may be in the possession of anyone acting on behalf of the State, including the police.  In other words, prosecutors cannot rely on the fact that law enforcement officers failed to provide evidence in defending against a charge of a Brady violation.  Kyles v. Whitley, 514 U.S. 419, 115 S.Ct. 1555 (1995).

12. 
The records sought are subject to the Brady rule because they can provide evidence for impeachment of analyst [ANALYST NAME] should [he/she] testify in these matters.  The US Supreme Court does not distinguish between exculpatory and impeachment evidence for purposes of Brady disclosure requirements. (see United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375 (1985)).

WHEREFORE, the Defendant, respectfully prays unto this Honorable Court for the following relief:

1. That the Court enter an Order commanding the District Attorney to provide to the defense copies of any and all personnel records, including but not limited to training and disciplinary records, of the analyst listed on the first page of this motion; and

2. For such other and further relief to which the Defendant may be entitled and which the Court may deem just and proper.

This the [DATE].

By________________________________

[ATTORNEY]
[ADDRESS]

CERTIFICATE OF SERVICE

This is to certify that the undersigned has this date served this paper (Defendant's motion for Brady material) in the above-entitled action upon all other parties to this cause either by hand delivery or by depositing a copy hereof in a postpaid wrapper in a post office or official depository under the exclusive care and custody of the United States Post Office Department properly addressed to:

[DA NAME AND ADDRESS]
This, the [DATE].

__________________________________

[ATTORNEY]
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